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 1.  TIME:  9:00   CASE#: MSC17-01267 
CASE NAME: SHENSON VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CONTRA COSTA COUNTY FLOOD CONTROL 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Contra Costa County Flood Control & Water Conservation District 
(“Defendant” or “the District”)’s Motion for Summary Judgment or in the alternative, Summary 
Adjudication. The MSJ relates to Plaintiff Brian Shenson, Plaintiff Emily Shenson, Plaintiff David 
Mariampolksi and Plaintiff Megan Frantz (collectively, “Plaintiffs”)’s Third Amended Complaint 
(“TAC”). The TAC pleads causes of action against the District for (1) inverse condemnation, 
(2) trespass, (3) nuisance, and (7) dangerous condition of public property. 

For the following reasons, the District’s MSJ is granted. 

Request for Judicial Notice 

Plaintiffs request judicial notice of their opposition papers to Pleasant Hill Recreation and Park 
District’s motion for summary judgment set for hearing on October 27, 2021. Although the Court 
make take judicial notice of the existence of these pleadings, that does not extend to the facts 
asserted therein. Nevertheless, the opposition and declarations in support are not a subject for 
mandatory judicial notice. As a consequence, the Court declines to take judicial notice of them. 
(Evid. Code § 452.) Plaintiffs’ request is accordingly denied. 

General Factual Background 

In light of the discrepancy between the Separate Statement of Undisputed Facts filed with the 
District’s motion and the Plaintiffs’ Opposition to the District’s Separate Statement of Undisputed 
Facts (see Supplemental Declaration of Ryan re Reply) and to avoid any confusion, the 
numbering references below are to the Plaintiffs’ Opposition Separate Statement. 

It is undisputed that Plaintiffs Brian and Emily Shenson purchased the property at 1904 Via 
Ferrari in an unincorporated area of Contra Costa County near Lafayette in 2011. (UMF 1.) 
Plaintiffs do not materially dispute that Murderer’s Creek flows through the rear portion of the 
property although they argue that it “flows approximately along the northeastern property line.” 
(Id.) Plaintiffs do not materially dispute that the Shensons first learned of creek erosion on their 
property in late 2015 or early 2016. (Id.)  

It is undisputed that Plaintiffs David Mariampolski and Megan Frantz purchased the property at 
18 Kelly Ann Court in an unincorporated area of Contra Costa County near Lafayette in late 
2016. (UMF 2.) Plaintiffs do not materially dispute that the Mariampolski/Frantzes first learned of 
creek erosion on their property in early 2017. (Id.) 

Plaintiffs do not materially dispute that Murderer’s Creek is a watercourse consisting of a stream 
bed and channel and (mostly) earthen banks that convey storm water flows during the rainy 
times of the year; their objection that it is a “seasonal drainage channel” is not inconsistent with 
the conclusion that it is a natural watercourse. (UMF 3.) 

The watershed tributary to Murderer’s Creek upstream of the Shenson and Mariampolski/Franz 
properties is approximately 392 acres. (UMF 4.) The watershed upstream of Plaintiffs’ properties 
includes areas within the incorporated limits of the City of Lafayette and unincorporated areas of 
Contra Costa County. (UMF 5.) It is undisputed that the District has never maintained or 
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repaired any portion of the Creek, or installed any improvements in the Creek, upstream of 
Plaintiffs’ Properties. (UMF 8.) 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no 
triable issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets 
this burden does the burden shift to the opposing party to make its own prima facie showing of 
the existence of a triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 
15 Cal.3d 866, 873.) The scope of the defendant’s initial burden is defined by the pleadings. 
(See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal.App.3d 1, 18.) 

Analysis 

 Inverse Condemnation 

“An inverse condemnation action is an eminent domain proceeding initiated by the property 
owner rather than the condemner. The principles which affect the parties’ rights in an inverse 
condemnation suit are the same as those in an eminent domain action.” (Breidert v. Southern 
Pac. Co. (1964) 61 Cal.2d 659, 663, fn. 1.) “Article I, section 19 of the California Constitution 
provides the basis for an inverse condemnation action by stating that private property may not 
be taken or damaged for public use unless just compensation has been paid.” (Hauselt v. 
County of Butte (2009) 172 Cal.App.4th 550, 556; Arreola v. County of Monterey (2002) 99 
Cal.App.4th 722, 742.) “One policy underlying this constitutional provision is to distribute 
throughout the community the loss inflicted upon the individual by the making of the public 
improvements.” (Ullery v. County of Contra Costa (1988) 202 Cal.App.3d 562, 568.) But given 
that policy, for a public entity “to be held liable in inverse condemnation, damage to the plaintiffs’ 
property must occur as a result of a public improvement, public work, or public use.” (Skoumbas 
v. City of Orinda (2008) 165 Cal.App.4th 783, 794.) 
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As discussed at length with respect to the County’s MSJ, below, the leading case is the 
California Supreme Court’s 1994 decision in Locklin v. City of Lafayette 7 Cal.4th 327. As stated 
in Locklin, “a governmental entity may be liable under the principles of inverse condemnation for 
downstream damage caused by an increased volume or velocity of surface waters discharged 
into a natural watercourse from public works or improvements on publicly owned land. It will be 
liable if it fails to use reasonably available, less injurious alternatives, or if it has incorporated the 
watercourse into a public drainage system or otherwise converted the watercourse itself into a 
public work.” (Locklin, at pp. 337-338.) 

The Court does not repeat its analysis with respect to the County’s MSJ, and the District is an 
independent public entity separate and apart from the County. (Cal. Uncod. Water Acts, Act 170 
§ 5 [“The district is hereby declared to be a body corporate and politic[.]”.) Instead, the critical 
issue in this motion is whether the District “exercised control over” the watercourse and “thereby 
transformed it into a public work or improvement.” (Locklin, supra, 7 Cal.4th at p. 370.) 

Plaintiff argues that the District exercises “dominion and control” over Murderer’s Creek by 
“(1) creating Drainage Area 46 and managing storm drainage within that drainage area, which 
contains the 400-acre watershed that empties into the Creek; and (2) assessing and collecting 
hundreds of thousands of dollars in ‘storm drainage fees’ from private property owners for their 
(compelled) use of the Creek to provide storm drainage to their properties.” (Opp. at 1:14-17.) 

The District Board is authorized by statute to “establish drainage areas within the district” and 
“institute drainage plans for the specific benefit of such areas.” (Cal. Uncod. Water Acts, Act 170 
§ 12.2.) Pursuant to that same statutory section, the District is authorized to collect fees that are 
paid into a drainage facilities fund. “Any money placed in such fund shall be expended as 
provided in this section for land acquisition, construction, engineering, repair, maintenance and 
operation or reimbursement for the same, in whole or in part, of local drainage facilities within 
the planned drainage area from which the fees comprising the fund were collected or to reduce 
the principal or interest of any bonded indebtedness of the drainage area.” (Cal. Uncod. Water 
Acts, Act 170 § 12.2.) 

A Drainage Area 46 Task Force, consisting of various representatives of community groups, 
interest groups, the Flood Control District, and the cities of Pleasant Hill, Lafayette, and Walnut 
Creek, was formed in mid-1985. (Detjens Decl. at ¶ 8.) Subsequently, the staff of the District 
prepared an “Engineer’s Report for the Establishment of Contra Costa County Flood Control 
and Water Conservation District Drainage Area 46.” (Defendant’s Ex. 16 [Engineer’s Report].) 
That Report recommended that (1) Drainage Area 46 be established; (2) A Drainage Plan be 
implemented; and (3) a Drainage Fee Ordinance be adopted to allow the District to impose and 
collect fees on all new development in Drainage Area 46 in order to cover a share of the project 
cost of the proposed improvements. (See id. at p. 3.) The Board of Supervisors of Contra Costa 
County established Drainage Area 46 on January 12, 1988. (Defendant’s Ex. 17 [Resolution No. 
88/25.) On that same date, the District adopted Ordinance 88-6 which provided for fees in 
connection with Drainage Area 46. (RJN Ex. C.) The evidence in the record is that although the 
revenue generated by this ordinance was placed into a Drainage Fund, a proposed flood risk 
reduction project did not move forward. (Detjens Decl. at ¶¶ 13,14.) 

Plaintiffs’ argument that the creation of Drainage Area 46 is, in and of itself, evidence of 
“dominion and control” is unclear. Plaintiffs argue that “the Flood Control District is generating 
public revenue by charging fees to public and private property owners in exchange for their use 
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of Murderer’s Creek (which the County requires by ordinance) to provide storm drainage service 
to their properties.” (Opp. at 2:25-28.) This is an inaccurate characterization of both the Contra 
Costa County Flood Control and Water Conservation District Act and the County ordinance 
requiring property owners to drain surface waters. As discussed in the order on the County’s 
MSJ, under Locklin “[u]tilizing an existing natural watercourse for drainage of surface water 
runoff and requiring other riparian owners to continue to do so does not transform the 
watercourse into a public storm drainage system.” (Locklin, supra, 7 Cal.4th at p.370.)  

With respect to fees collected by the District, it is also unclear how the imposition and collection 
of fees, alone, is evidence of control of the Creek or storm drain facilities. There is no evidence 
that the District provides storm drainage services or maintains any of the easements at issue. 
In fact, the District has provided evidence that they do not provide storm drainage services to 
Plaintiffs’ Properties or to any of the upstream properties within the Murderer’s Creek 
watershed. (See Jensen Decl. at ¶ 46.) 

Instead, the evidence is that the District collects fees pursuant to Cal. Uncod. Water Acts, 
Act 170 § 12.2 in service of a proposed plan that has not been implemented. Plaintiff has not 
provided the Court with any authority, and the Court is not aware of any, that would support the 
conclusion that the collection of fees (without more) is sufficient evidence that a governmental 
entity has assumed responsibility for a storm drainage system thereby transforming it into a 
public work. Notably, even in Locklin, evidence that on occasion the City assisted residents by 
removing fallen trees from the stream bed on request of the owners and with their permission, 
“would not support an inference that City was exercising control over the watercourse.” (Locklin, 
supra, 7 Cal.4th at p. 370.) Here, Plaintiffs can point only to the collection of fees for a proposed 
project that has not moved forward. This is insufficient evidence of control over either the Creek 
or the storm drain system. 

The District is entitled to summary judgment on Plaintiffs’ inverse condemnation claim. 

Trespass 

The District moves for summary judgment on Plaintiffs’ trespass claim on the grounds that the 
California Constitution does not provide a basis for trespass liability. (MSJ at 18:2-3.) Plaintiffs 
argue that the tort of trespass is made applicable to public entities through Article X, § 7. (Opp. 
at 9:3-6.) The Plaintiffs further argue that “by mismanaging the public drainage system (of which 
Murderer’s Creek is now a component), and by allowing the Spillway to collapse and the scour 
hole to form and expand into Plaintiffs’ yards, defendants are causing water to enter upon and 
cause erosion and subsidence damage to their properties.” (Id. at 9:15-18.) 

Article X, § 7 of the California Constitution states that “[w]henever any agency of government, 
local, state, or federal, hereafter acquires any interest in real property in this State, the 
acceptance of the interest shall constitute an agreement by the agency to conform to the laws of 
California as to the acquisition, control, use, and distribution of water with respect to the land so 
acquired.” While the Court is skeptical of Plaintiffs’ trespass theory of liability (as there is no 
authority predicating a claim for trespass against a public entity based on Art. X, § 7 and 
common law trespass against a public entity would appear to be precluded by the Governmental 
Claims Act), more importantly Plaintiffs’ argument is predicated on their contention that 
Murderer’s Creek is a public work. As discussed further, above, there is insufficient evidence to 
establish that the Creek is a public drainage system. In the absence of evidence that the District 
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exercised dominion or control over the drainage system, the District cannot be said to have 
physically invaded Plaintiffs’ land with water.  

The District is entitled to summary judgment on Plaintiffs’ trespass claim. 

Nuisance 

California Civil Code § 3479 defines nuisance as “[a]nything which is injurious to health, 
including, but not limited to, the illegal sale of controlled substances, or is indecent or offensive 
to the senses, or an obstruction to the free use of property, so as to interfere with the 
comfortable enjoyment of life or property, or unlawfully obstructs the free passage or use, in the 
customary manner, of any navigable lake, or river, bay, stream, canal, or basin, or any public 
park, square, street, or highway[.]” 

The District moves for summary judgment on Plaintiffs’ nuisance claim on several grounds—
primarily, that in the absence of evidence that Murderer’s Creek constitutes a “public drainage 
system,” it cannot serve as a basis for nuisance liability within the meaning of Civil Code § 3479. 
Plaintiffs argue that “[b]y creating Drainage Area 46, managing all storm drainage within the 
Murderer’s Creek watershed, compelling all property owners who develop land within the 
watershed to use Murderer’s Creek to dispose of the additional storm drainage, and then 
assessing and collecting storm drainage fees from them for that use, the County and the Flood 
Control District have incorporated the Creek into the public drainage system.” (Opp. at 8:5-9 
[citing Souza v. Silver Dev. Co. (1985) 164 Cal.App.3d 165, 170].) Plaintiffs argue, without 
citation to specific evidence, that “[t]he evidence submitted with these opposition papers 
precludes summary adjudication of Plaintiffs’ nuisance cause of action because it raises a 
triable issue of fact as to whether these defendants, through their joint use and management of 
Murderer’s Creek, and the County, by letting its Spillway collapse into the Creek, refusing to 
replace it, and then allowing the scour hole to form and expand into Brookwood Park, are 
creating ‘an obstruction to the free use of property, so as to interfere with the comfortable 
enjoyment of life or property.’” (Opp. at 9:21-26.) 

As discussed above, Plaintiffs have not presented any evidence that the District owns or 
controls the Creek or storm drain facilities. There is no evidence that the District exerted control 
over and assumed responsibility for either the Creek or the storm drain system. The District is 
entitled to summary judgment on Plaintiffs’ nuisance claim.  

Dangerous Condition of Public Property 

Liability for dangerous condition of a public property is governed by Government Code §§ 830 
and 835. Government Code § 830 subd. (c) defines the type of “public property” which may 
serve as a basis for liability as that property which is owned or controlled by the public entity: 
“‘Property of a public entity’ and ‘public property’ mean real or personal property owned or 
controlled by the public entity, but do not include easements, encroachments and other property 
that are located on the property of the public entity but are not owned or controlled by the public 
entity.” 

To prevail on their dangerous condition cause of action, Government Code section 835, the 
relevant jury instruction, and prevailing authority require Plaintiffs to prove each of the following: 

 
1. That the District owned or controlled the property; 
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2. That the property was in a dangerous condition at the time of the incident; 

3. That the dangerous condition created a reasonably foreseeable risk of the kind of injury 
that occurred; 

4. That negligent or wrongful conduct of the District’s employee acting within the scope of 
his or her employment created the dangerous condition or that the District had notice of 
the dangerous condition for a long enough time to have protected against it; 

5. That Plaintiffs were harmed; and 

6. That the dangerous condition was a substantial factor in causing Plaintiffs’ harm. 

(Gov. Code § 835; CACI 1100; Cordova v. City of Los Angeles (2015) 61 Cal.4th 1099, 1105.) 

A dangerous condition is defined as “a condition of property that creates a substantial (as 
distinguished from a minor, trivial, or insignificant) risk of injury when such property … is used 
with due care in a manner in which it is reasonably foreseeable that it will be used.” (Gov. Code 
§ 830(a); Metcalf v. County of San Joaquin (2008) 42 Cal.4th 1121, 1131.) 

The District moves for summary judgment on Plaintiffs’ dangerous condition of public property 
claim on the grounds that there is no evidence that any public property ‘owned or controlled’ by 
the District served as a cause of Plaintiffs’ damage. Plaintiffs’ opposition argument is once again 
premised on their legal conclusion that the storm drain system is a public work. However, as the 
Court has discussed at length, there is no evidence that the District exerted control over and 
assumed responsibility for either the Creek or the storm drain system. The District is entitled to 
summary judgment on Plaintiffs’ claim for dangerous condition of public property. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of 
the MSJ. (See CCP § 437c(q).) Here, there were none. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-01267 
CASE NAME: SHENSON VS. COUNTY OF CONTRA COSTA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR ADJUDICATION 
FILED BY COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
Before the Court is Defendant County of Contra Costa (“Defendant” or “the County”)’s Motion for 
Summary Judgment or in the alternative, Summary Adjudication. The MSJ relates to Plaintiff 
Brian Shenson, Plaintiff Emily Shenson, Plaintiff David Mariampolksi and Plaintiff Megan Frantz 
(collectively, “Plaintiffs”)’s Third Amended Complaint (“TAC”). The TAC pleads causes of action 
against the County for (1) inverse condemnation, (2) trespass, (3) nuisance, and (7) dangerous 
condition of public property. 

For the following reasons, the County’s MSJ is granted.  

Request for Judicial Notice 

Plaintiffs request judicial notice of their opposition papers to Pleasant Hill Recreation and Park 
District’s motion for summary judgment set for hearing on October 27, 2021. Although the Court 
make take judicial notice of the existence of these pleadings, that does not extend to the facts 
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asserted therein. Nevertheless, the opposition and declarations in support are not a subject for 
mandatory judicial notice. As a consequence, the Court declines to take judicial notice of them. 
(Evid. Code, § 452.) Plaintiffs’ request is accordingly denied. 

The County’s unopposed request for judicial notice of several Contra Costa County Ordinances 
is granted. (Evid. Code §§ 452, 453.) 

General Factual Background 

It is undisputed that Plaintiffs Brian and Emily Shenson purchased the property at 1904 Via 
Ferrari in an unincorporated area of Contra Costa County near Lafayette in 2011. (UMF 1.) 
Plaintiffs do not materially dispute that Murderer’s Creek flows through the rear portion of the 
property although they argue that it “flows approximately along the northeastern property line.” 
(Id.) Plaintiffs do not materially dispute that the Shensons first learned of creek erosion on their 
property in late 2015 or early 2016. (Id.)  

It is undisputed that Plaintiffs David Mariampolski and Megan Frantz purchased the property at 
18 Kelly Ann Court in an unincorporated area of Contra Costa County near Lafayette in late 
2016. (UMF 2.) Plaintiffs do not materially dispute that the Mariampolski/Frantzes first learned of 
creek erosion on their property in early 2017. (Id.) 

Plaintiffs do not materially dispute that Murderer’s Creek is a watercourse consisting of a stream 
bed and channel and (mostly) earthen banks that convey storm water flows during the rainy 
times of the year; their objection that it is a “seasonal drainage channel” is not inconsistent with 
the conclusion that it is a natural watercourse. (UMF 3.) 

The watershed tributary to Murderer’s Creek upstream of the Shenson and Mariampolski/Franz 
properties is approximately 392 acres. (UMF 4.) The watershed upstream of Plaintiffs’ properties 
includes areas within the incorporated limits of the City of Lafayette and unincorporated areas of 
Contra Costa County. (UMF 5.) The portion within the City of Lafayette is approximately 276 
acres (or 70%) of the watershed. (Id.) The portion within the unincorporated area of the County 
is approximately 115 acres (or 30%) of the watershed. (Id.) 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
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showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto.  

The party moving for summary judgment has the burden of persuasion to show there is no 
triable issue of material fact and thus it is entitled to judgment as a matter of law. (Aguilar v. 
Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) Only if the moving party successfully meets 
this burden does the burden shift to the opposing party to make its own prima facie showing of 
the existence of a triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 
15 Cal.3d 866, 873.) The scope of the defendant’s initial burden is defined by the pleadings. 
(See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal.App.3d 1, 18.) 

Analysis 

 Inverse Condemnation 

“An inverse condemnation action is an eminent domain proceeding initiated by the property 
owner rather than the condemner. The principles which affect the parties’ rights in an inverse 
condemnation suit are the same as those in an eminent domain action.” (Breidert v. Southern 
Pac. Co. (1964) 61 Cal.2d 659, 663, fn. 1.) “Article I, section 19 of the California Constitution 
provides the basis for an inverse condemnation action by stating that private property may not 
be taken or damaged for public use unless just compensation has been paid.” (Hauselt v. 
County of Butte (2009) 172 Cal.App.4th 550, 556; Arreola v. County of Monterey (2002) 99 
Cal.App.4th 722, 742.) “One policy underlying this constitutional provision is to distribute 
throughout the community the loss inflicted upon the individual by the making of the public 
improvements.” (Ullery v. County of Contra Costa (1988) 202 Cal.App.3d 562, 568.) But given 
that policy, for a public entity “to be held liable in inverse condemnation, damage to the plaintiffs’ 
property must occur as a result of a public improvement, public work, or public use.” (Skoumbas 
v. City of Orinda (2008) 165 Cal.App.4th 783, 794.) 

With respect to the Plaintiffs’ claims in this case, the leading case is the California Supreme 
Court's 1994 decision in Locklin v. City of Lafayette 7 Cal.4th 327. As stated in Locklin, “a 
governmental entity may be liable under the principles of inverse condemnation for downstream 
damage caused by an increased volume or velocity of surface waters discharged into a natural 
watercourse from public works or improvements on publicly owned land. It will be liable if it fails 
to use reasonably available, less injurious alternatives, or if it has incorporated the watercourse 
into a public drainage system or otherwise converted the watercourse itself into a public 
work.” (Locklin, at pp. 337-338.) 

As a threshold issue, the Creek in this case is a natural watercourse. As explained in Locklin: 
“A natural watercourse ‘is a channel with defined bed and banks made and habitually used by 
water passing down as a collected body or stream in those seasons of the year and at those 
times when the streams in the region are accustomed to flow’” (Locklin, supra, 7 Cal.4th at 
p. 345.) “Alterations to a natural watercourse, such as the construction of conduits or other 
improvements in the bed of the stream, do not affect its status as a ‘natural’ watercourse.” (Ibid.) 
“A natural watercourse includes ‘all channels through which, in the existing condition of the 
country, the water naturally flows,’ and may include new channels created in the course of urban 
development through which waters presently flow.” (Ibid.) 

Plaintiffs do not materially dispute that Murderer’s Creek is a natural watercourse, and their 
objection that it is a “seasonal drainage channel” is not inconsistent with Locklin’s definition of a 
natural watercourse. 
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Instead, the critical issue in this case is whether the County “exercised control over” the 
watercourse and “thereby transformed it into a public work or improvement.” (Locklin, 
supra, 7 Cal.4th at p. 370.) “Utilizing an existing natural watercourse for drainage of surface 
water runoff and requiring other riparian owners to continue to do so does not transform the 
watercourse into a public storm drainage system.” (Ibid.) “A governmental entity must exert 
control over and assume responsibility for maintenance of the watercourse if it is to be liable for 
damage caused by the streamflow on a theory that the watercourse has become a public 
work.” (Ibid.) 

In assessing whether a public entity has exercised control over the watercourse, one relevant 
consideration is the existence of “an express or an implied acceptance of the drainage 
easements.” (Locklin, supra, 7 Cal.4th at p. 370.) However, in footnote 21 of the Locklin 
decision, the California Supreme Court questioned “whether requiring and/or accepting drainage 
easements across private property to a privately owned natural watercourse is evidence of an 
exercise of control over the watercourse itself.” (Id. at p. 370, fn. 21.) 

Another consideration is the public entity’s efforts at maintaining or repairing the watercourse. 
Thus, “dominion and control can be shown if the public entity does maintenance and repair 
work.” (Yox v. City of Whittier (1986) 182 Cal.App.3d 347, 354; accord, Ullery v. County of 
Contra Costa, supra, 202 Cal.App.3d at p. 568.) However, as the Locklin court held: “The 
evidence that on occasion City assisted residents by removing fallen trees from the streambed, 
on request of the owners and with permission to cross their property in doing so, would not 
support an inference that City was exercising control over the watercourse.” (Locklin, 
supra, 7 Cal.4th at p. 370.) Whether a natural watercourse has become a public improvement is 
a question of law, which necessarily is informed by the evidence in the case. As Locklin 
explains: “Public use is a question of law, . . . and, when the factual issues on which that 
question turns have been resolved, must be decided by the court.” (Locklin, supra, 7 Cal.4th at 
pp. 369-370.) 

In its moving papers, the County presented undisputed evidence that the two storm drainage 
easements on the Shenson Property, while dedicated to the County, were expressly not 
accepted. (See Exhibit 8 to County’s Index of Evidence, p. 1 [Sub. 4983 Final Map].) With 
respect to the Mariampolski/Frantz Property, the undisputed evidence shows that there was an 
offer of dedication regarding the drainage easements on the Mariampolski/Frantz Property 
(Exhibit 12 to County’s Index of Evidence [Offer of Dedication]), which was accepted for 
recording purposes only by the County (Exhibit 13 to County’s Index of Evidence [In the Matter 
of Acceptance of Offer of Dedication for Recording Only]; see also Exhibit 14 to County’s Index 
of Evidence [Revised Board Order].) (The original order mistakenly referenced the subdivision 
as M.S. 102-73 rather than M.S. 102-72; hence the County Board of Supervisors rescinded the 
earlier Order and then issued a new one, again accepting the offer of dedication “for recording 
only.”) 

Plaintiffs’ primary arguments in support of their contention that Murderer’s Creek has become a 
public work are that the County has required dedicated drainage easements as a condition 
precedent of approving subdivision developments (CCC Opp. § II.B and FCD Opp. § III.D) and 
the County has adopted an ordinance requiring surface waters to be collected and conveyed 
into Murderers Creek (FCD Opp. § III.C.) The Court addresses each argument in turn.  
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Plaintiffs rely on evidence that the County required the owner of subdivision M.S. 102-72 to 
construct a drainage system. (Flett Decl. at ¶¶ 6,7 and Ex. A [planning department letter]; see 
also id. at ¶ 13, Ex. D [Humann letter]) However, this fact does not establish that the County 
exercised control over the Creek “thereby transform[ing] it into a public work or improvement.” 
(Locklin, supra, 7 Cal.4th at p. 370.) The dedication of drainage easements does not 
demonstrate control over a natural watercourse. (See Locklin, supra, 7 Cal.4th at p. 370, fn. 21.) 
The Locklin court itself noted that by statute “[a] city or county must require the dedication of 
drainage easements as a condition precedent to the approval of either a tentative or a final 
subdivision map.” (Id. at p. 341, fn. 7 [citing Gov. Code § 66478.5].) This is not evidence of 
dominion and control over a natural watercourse and was openly questioned by Locklin. (See 
Locklin, supra, at p. 370, fn. 21 [“We question, moreover, whether requiring and/or accepting 
drainage easements across private property to a privately owned natural watercourse is 
evidence of an exercise of control over the watercourse itself. The requirement may reflect 
nothing more than a precaution necessary to ensure that drainage of surface waters into the 
watercourse is not cut off by the improvements.”].) 

Plaintiffs’ argument that the Humann letter, in particular, “reveals the property owner’s and the 
County’s mutual understanding and agreement that these were to be public drainage 
improvements maintained by the County after the Subdivision was completed and accepted” 
(Opp. at 10:21-23) is unsupported by the evidence. At best, the Humann letter is evidence that 
the County required the dedication of drainage easements as a condition precedent to the 
approval of the subdivision. And, as discussed further above, this is insufficient under Locklin to 
transform the drainage system into a public work. Similarly, Plaintiffs’ argument that the County 
required the developers of subdivisions on both sides of Murderer’s Creek to dedicate additional 
storm drainage easements over the bed and banks of the Creek (see Flett Decl. ¶¶ 38-39, 
Exs. I,J) is not evidence that the County exercised control over the creek sufficient to transform 
it into a public work.  

Plaintiffs make a related argument that the storm drainage easements have been accepted 
under the public user doctrine. (FCD Opp. § III.D.) Essentially, Plaintiffs argue that “if either the 
County or the Flood Control District has made substantial use of any of the dedicated storm 
drainage easements to provide storm drainage to anyone, then those dedicated easements 
were accepted.” (FCD Opp. at 7:6-8.) Both parties cite to Hanshaw v Long Valley Road 
Association (2004) 116 Cal.App.4th 471 [“where an intent to dedicate is implied as a legal fiction 
from the nature of public usage, the caselaw requires a high standard of usage, lest private 
property rights be too easily diminished”], disapproved on another point in Scher v. Burke (2017) 
3 Cal.5th 136, pp. 149-150 & fn. 5.). However, this argument would appear to be inconsistent 
with Locklin—Locklin noted that a city or county must require the dedication of drainage 
easements as a condition precedent to the approval of either a tentative or a final subdivision 
map. (See discussion above.) Furthermore, Locklin questioned “whether requiring and/or 
accepting drainage easements across private property to a privately owned natural watercourse 
is evidence of an exercise of control over the watercourse itself.” (Id. at p. 370, fn. 21.) If those 
drainage easements could be rendered public works through their use for drainage, 
notwithstanding any other evidence of a public entity’s dominion and control over those drainage 
easements, then the reasoning from Locklin would be surplusage. That cannot be the case. 
Furthermore, Plaintiffs have not cited any authority (and the Court is not aware of any) that 
applies the public user doctrine in this specific context. Plaintiffs’ argument lacks merit. 
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Next, Plaintiffs argue that “the Flood Control District, in coordination with the County, had 
incorporated Murderer’s Creek into the public drainage system.” (FCD Opp. § III.C.) Plaintiffs 
argue (without citation to specific evidence) that “Plaintiffs’ evidence will offer evidence (and 
provide samples here) that the County and its Flood Control District, acting in coordination, 
required developers to dedicate public drainage easements not only over swales and pipelines 
that drain into Murderer’s Creek, as in Locklin, but also over the bed and banks of Murderer’s 
Creek itself, as in Souza. They then enacted an ordinance requiring all property owners within 
Drainage Area 46 (and elsewhere) to discharge all drainage from their improved properties into 
Murderer’s Creek, and they took steps to ensure that this ordinance is enforced. Then they 
assessed and collected ‘storm drainage fees’ from those property owners under the Mitigation 
Fee Act, generating hundreds of thousands of dollars in public revenues for the compelled use 
of Murderer’s Creek to furnish storm drainage service to private properties.” (FCD Opp. at 6:2-
11.) The Court has addressed the issue of dedicating drainage easements above and reiterates 
that requiring subdividers to dedicate easements is not evidence of dominion and control. (See 
Locklin, supra, at p. 370, fn. 21.)  

Plaintiffs’ reliance on Souza v. Silver Dev. Co. (1985) 164 Cal.App.3d 165 is inapt. In Souza, 
the trial court found “that the creek was utilized by the City as part of its storm drainage system.” 
(Id. at p. 170.) In upholding that finding, the Court of Appeal observed: “The evidence 
established that the City required the developer to construct storm drains to carry surface water 
into the creek and accepted the dedication of those drains. The City also required the developer 
to dedicate an easement for drainage along the creek channel, and accepted that easement. 
That evidence was sufficient to support the court's finding.” (Ibid.) The court thus held: “Even 
though a part of the system was not man-made, the entire system was a public improvement or 
project which might subject the City to liability in inverse condemnation.” (Ibid.) This case is 
factually distinguishable. The undisputed evidence in this case is that the County did not accept 
the two storm drainage easements on the Shenson Property and the drainage easements on 
the Mariampolski/Franz Property were accepted for recording purposes only. Furthermore, 
there is no evidence that the County accepted for maintenance the storm drainage system. 
This contrasts with the City in Souza that accepted the dedication of storm drains to carry 
surface water into the creek and accepted the dedication of an easement for drainage along 
the creek channel. 

With respect to the ordinance requiring property owners to drain surface waters (RJN Ex. G 
[Contra Costa County Ordinance Code section 914-2.004(a)]), also under Locklin “[u]tilizing an 
existing natural watercourse for drainage of surface water runoff and requiring other riparian 
owners to continue to do so does not transform the watercourse into a public storm drainage 
system.” (Locklin, supra, 7 Cal.4th at p.370.) Even the County’s own use of the Creek for 
drainage of surface waters from its streets would not be evidence that Murderer’s Creek was a 
public storm drain system. 

Finally, Plaintiffs also incorporate their arguments from their opposition to Defendant Contra 
Costa County Flood Control & Water Conservation District’s Motion for Summary Judgment 
regarding the Park District’s acquisition of the “irregular parcel” (FCD Opp. § II.D), the Park 
District’s installation of erosion control improvements in the Creek (FCD Opp. § II.E), and the 
Flood Control District’s establishment of Drainage Area 46 (FCD Opp. § II.B.) The Park District’s 
acquisition of the “irregular parcel” is immaterial to the issue of the County’s alleged control over 
the Creek. Similarly, the Park District’s development plan with erosion control improvements are 
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also immaterial to the County’s alleged control over the Creek as the Park District and the 
County are separate entities. The same is true with respect to Drainage Area 46, which was 
formed by the Flood Control District rather than the County.  

In the absence of evidence that the County exerted control over and assumed responsibility for 
either the Creek or the storm drain system, the County is entitled to summary judgment on 
Plaintiffs’ inverse condemnation claim. 

Trespass 

The County moves for summary judgment on Plaintiffs’ trespass claim on the grounds that the 
California Constitution does not provide a basis for trespass liability. (MSJ at 17:19.) Plaintiffs’ 
opposition to this argument appears to be in Section III.F of their opposition to the Flood Control 
District’s MSJ. There, Plaintiffs argue that the tort of trespass is made applicable to public 
entities through Article X, § 7. (Opp. to Flood Control MSJ at 9:3-6.) The Plaintiffs further argue 
that “by mismanaging the public drainage system (of which Murderer’s Creek is now a 
component), and by allowing the Spillway to collapse and the scour hole to form and expand 
into Plaintiffs’ yards, defendants are causing water to enter upon and cause erosion and 
subsidence damage to their properties.” (Id. at 9:15-18.) 

Article X, § 7 of the California Constitution states that “[w]henever any agency of government, 
local, state, or federal, hereafter acquires any interest in real property in this State, the 
acceptance of the interest shall constitute an agreement by the agency to conform to the laws of 
California as to the acquisition, control, use, and distribution of water with respect to the land so 
acquired.” While the Court is skeptical of Plaintiffs’ trespass theory of liability (as there is no 
authority predicating a claim for trespass against a public entity based on Art. X, § 7 and 
common law trespass against a public entity would appear to be precluded by the Governmental 
Claims Act), more importantly Plaintiffs’ argument is predicated on their contention that 
Murderer’s Creek is a public work. As discussed further, above, there is insufficient evidence to 
establish that the Creek is a public drainage system. In the absence of evidence that the County 
exercised dominion or control over the drainage system, the County cannot be said to have 
physically invaded Plaintiffs’ land with water.  

The County is entitled to summary judgment on Plaintiffs’ trespass claim. 

Nuisance 

California Civil Code § 3479 defines nuisance as “[a]nything which is injurious to health, 
including, but not limited to, the illegal sale of controlled substances, or is indecent or offensive 
to the senses, or an obstruction to the free use of property, so as to interfere with the 
comfortable enjoyment of life or property, or unlawfully obstructs the free passage or use, in the 
customary manner, of any navigable lake, or river, bay, stream, canal, or basin, or any public 
park, square, street, or highway[.]” 

The County moves for summary judgment on Plaintiffs’ nuisance claim on several grounds—
primarily, that in the absence of evidence that Murderer’s Creek constitutes a County “public 
drainage system,” it cannot serve as a basis for nuisance liability within the meaning of Civil 
Code § 3479. Plaintiffs’ opposition to this argument is found in Section III.E to their Opposition to 
the Flood Control District’s MSJ. There, Plaintiffs argue that “[b]y creating Drainage Area 46, 
managing all storm drainage within the Murderer's Creek watershed, compelling all property 
owners who develop land within the watershed to use Murderer's Creek to dispose of the 
additional storm drainage, and then assessing and collecting storm drainage fees from them for 
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that use, the County and the Flood Control District have incorporated the Creek into the public 
drainage system.” (FCD Opp. at 8:5-9 [citing Souza v. Silver Development Company, supra, 164 
Cal.App.3d at p. 170].) Plaintiffs argue, without citation to specific evidence, that “[t]he evidence 
submitted with these opposition papers precludes summary adjudication of Plaintiffs’ nuisance 
cause of action because it raises a triable issue of fact as to whether these defendants, through 
their joint use and management of Murderer’s Creek, and the County, by letting its Spillway 
collapse into the Creek, refusing to replace it, and then allowing the scour hole to form and 
expand into Brookwood Park, are creating ‘an obstruction to the free use of property, so as to 
interfere with the comfortable enjoyment of life or property.’” (FCD Opp. at 9:21-26.) 

As discussed at length, above, Plaintiffs have not presented any evidence that the County owns 
or controls the Creek or storm drain facilities. There is no evidence that the County exerted 
control over and assumed responsibility for either the Creek or the storm drain system. The 
County is entitled to summary judgment on Plaintiffs’ nuisance claim.  

Dangerous Condition of Public Property 

Liability for dangerous condition of a public property is governed by Government Code §§ 830 
and 835. Government Code § 830 subd. (c) defines the type of “public property” which may 
serve as a basis for liability as that property which is owned or controlled by the public entity: 
“‘Property of a public entity’ and ‘public property’ mean real or personal property owned or 
controlled by the public entity, but do not include easements, encroachments and other property 
that are located on the property of the public entity but are not owned or controlled by the public 
entity.” 

To prevail on their dangerous condition cause of action, Government Code section 835, the 
relevant jury instruction, and prevailing authority require Plaintiffs to prove each of the following: 

 
1. That the County owned or controlled the property; 

2. That the property was in a dangerous condition at the time of the incident; 

3. That the dangerous condition created a reasonably foreseeable risk of the kind of injury 
that occurred; 

4. That negligent or wrongful conduct of the County’s employee acting within the scope of 
his or her employment created the dangerous condition or that the City had notice of the 
dangerous condition for a long enough time to have protected against it; 

5. That Plaintiffs were harmed; and 

6. That the dangerous condition was a substantial factor in causing Plaintiffs’ harm. 

(Gov. Code § 835; CACI 1100; Cordova v. City of Los Angeles (2015) 61 Cal.4th 1099, 1105.) 

A dangerous condition is defined as “a condition of property that creates a substantial (as 
distinguished from a minor, trivial, or insignificant) risk of injury when such property … is used 
with due care in a manner in which it is reasonably foreseeable that it will be used.” (Gov. Code. 
§ 830(a); Metcalf v. County of San Joaquin (2008) 42 Cal.4th 1121, 1131.) 

The County moves for summary judgment on Plaintiffs’ dangerous condition of public property 
claim on the grounds that there is no evidence that any public property ‘owned or controlled’ by 
the County served as a cause of Plaintiffs’ damage. Plaintiffs’ opposition to this argument is 
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found in section III.G to their Opposition to the Flood Control District’s MSJ. There, Plaintiffs’ 
argument is once again premised on their legal conclusion that the storm drain system is a 
public work. However, as the Court has discussed at length, there is no evidence that the 
County exerted control over and assumed responsibility for either the Creek or the storm drain 
system. The County is entitled to summary judgment on Plaintiffs’ claim for dangerous condition 
of public property. 

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material to the disposition of 
the MSJ. (See CCP § 437c(q).) Here, there was only one: County’s objection no. 10 to the Flett 
Declaration is sustained. (Evid. Code §§ 403, 801.) 
 

  

 3.  TIME:  9:00   CASE#: MSC17-01401 
CASE NAME: LAND HOME VS. GOLD STAR FINANCIAL 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY ERNESTO GOMEZ, et al. 
* TENTATIVE RULING: * 
 
The hearing is continued to September 29, 2021 at 9:00 a.m. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-02107 
CASE NAME: NUANCE VS. KODIAK 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS. 
FILED BY FOSHAY ELECTRIC CO., INC. 
* TENTATIVE RULING: * 
 
Foshay’s motions to compel responses to special interrogatories and for sanctions is granted. 
 
Nuance served objection only responses after the motion was filed. Given that the motion was 
the catalyst for obtaining responses, defense counsel is entitled to sanctions for having to bring 
the motion. The court orders Nuance to pay Foshay’s counsel $1,841.50 by October 30, 2021.  
 
As discussed below, the court will not relieve Nuance from its waiver of discovery objections. 
Reponses to the interrogatories, without objections, are also due by October 30, 2021. 
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 5.  TIME:  9:00   CASE#: MSC18-02107 
CASE NAME: NUANCE VS. KODIAK 
HEARING ON MOTION TO COMPEL RESPONSE TO DEMAND FOR INSPECTION 
FILED BY FOSHAY ELECTRIC CO., INC. 
* TENTATIVE RULING: * 
 
Foshay’s motions to compel responses to document demands and for sanctions is granted. 
 
Nuance served objection only responses after the motion was filed. Given that the motion was 
the catalyst for obtaining responses, defense counsel is entitled to sanctions for having to bring 
the motion. The court orders Nuance to pay Foshay’s counsel $1,841.50 by October 30, 2021.  
 
As discussed below, the court will not relieve Nuance from its waiver of discovery objections. 
Reponses to the document demands, without objections, as well as related documents are due 
by October 30, 2021. 

 

  

 6.  TIME:  9:00   CASE#: MSC18-02107 
CASE NAME: NUANCE VS. KODIAK 
HEARING ON MOTION TO HAVE MATTERS BE DEEMED ADMITTED 
FILED BY FOSHAY ELECTRIC CO., INC. 
* TENTATIVE RULING: * 
 
Foshay’s motion to have matters deemed admitted and for sanctions is denied in part and 
granted in part. 
 
Nuance served objection only responses after the motion was filed. Given that the motion was 
the catalyst for obtaining responses, defense counsel is entitled to sanctions for having to bring 
the motion. The court orders Nuance to pay Foshay’s counsel $1,841.50 by October 30, 2021. 
 
While the court is critical of Nuance’s objection only responses (see below), the court will not 
compel Nuance to waive objections to the requests for admissions. If Foshay believes that the 
objections are not well taken, it may pursue a motion to compel further responses. Should the 
meet and confer process be unsuccessful, Foshay would need to comply with the court’s 
Discovery Facilitator program. 
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 7.  TIME:  9:00   CASE#: MSC18-02107 
CASE NAME: NUANCE VS. KODIAK 
HEARING ON MOTION FOR RELIEF FROM WAIVER OF DISCOVERY OBJECTIONS 
FILED BY NUANCE ENERGY GROUP, INC. 
* TENTATIVE RULING: * 
 
Nuance’s motion for relief from waiver of discovery objections is denied except as to RFAs, 
as discussed above. 
 
Nuance contends that it belatedly served responses to discovery in substantial compliance with 
the code of civil procedure and that its delay in serving the responses for over one year was the 
result of mistake, inadvertence or excusable neglect. The court rejects both arguments. 
 
The responses are not code compliant because they consist entirely of boilerplate and improper 
objections. For example, the court does not accept Nuance’s objection that it cannot provide any 
responses at this time, over three years into the action it initiated, because Nuance failed to 
conduct discovery due to a brief bankruptcy stay, the Covid 19 pandemic and its initial counsel’s 
withdrawal. Nuance was well aware its prior counsel intended to withdraw and it received an 
extension to respond before the withdrawal occurred. Its bankruptcy counsel insisted on being 
very active in this litigation though they refused to appear as counsel of record. And Nuance’s 
current counsel was active in the litigation before filing their actual substitution. Nuance’s 
objection only responses at this stage of the proceedings are not code compliant.  
 
Nor does the court accept that Nuance’s failure to serve timely responses for over one year was 
due to mistake, inadvertence or excusable neglect. Nuance failed to meet and confer with 
counsel over the filing of this motion. It blames defense counsel for not providing an explicit date 
for serving late discovery when Nuance failed to ask for such date. Defense counsel twice 
advised Nuance’s current counsel that it needed to provide responses promptly and Nuance 
promised the responses would be forthcoming. A month went by. Nuance chose to wait to serve 
the objection only responses more than a week after the motions to compel were finally filed. 
Nuance’s strategic decisions were neither inadvertent nor excusable. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-00095 
CASE NAME: DAVID BLUESTEIN VS. GEOFFREY ADEY, M.D.   
HEARING ON MOTION FOR LEAVE TO AMEND COMPLAINT 
FILED BY DAVID A. BLUESTEIN, DEBORAH BLUESTEIN 
* TENTATIVE RULING: * 
 

Plaintiffs’ motion to file an amended complaint is granted. Plaintiffs shall file and serve 
the First Amended Complaint on or before October 4, 2021.  

Background  

This is a medical malpractice action. Plaintiffs allege that defendants performed 
cervical-thoracic fusion surgery on plaintiff David A. Bluestein, which involved the use of 
“surgical hardware, including metallic screws and foam allograft.” (Original Complaint, Exhibit A 
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to Declaration of Peter W. Sekelick in Support of Opposition, ¶11.) Following the surgery, one of 
the metallic screws broached nerves in Mr. Bluestein’s T1-T2 vertebrae and defendants 
performed a revision surgery the next day. (Ibid.) Even after the revision surgery, however, 
Mr. Bluestein continued to suffer “severe nerve damage” and “permanent, severely limited use 
and function of his left arm, as well as permanent weakness and numbness.” (Id. at ¶¶12-13.) 

Plaintiffs originally filed their complaint in January 2019, alleging two causes of action: 
medical negligence and loss of consortium. Following depositions conducted in March of 
this year, plaintiffs filed the present motion seeking leave to file an amended complaint that 
includes a new cause of action for battery. Specifically, they allege Mr. Bluestein “did not 
provide consent for the use of any materials, other than his own bone, for use as a graft during 
his surgery.” (First Amended Complaint, Exhibit D to Declaration of Steven H. Cross in Support 
of Motion, ¶22.) 

Defendants oppose the motion based on the asserted “futility” of amendment.  

Discussion 

Code of Civil Procedure § 473(a)(1) provides the Court discretion to permit a party to 
amend its pleadings. The general rule is that the Court should exercise this discretion liberally in 
favor of amendments, to permit the resolution of all disputed matters between two parties in a 
single proceeding, up to and including trial. (See, e.g., Lincoln Prop. Co., N.C., Inc. v. Travelers 
Indem. Co. (2006) 137 Cal.App.4th 905, 916.) Further, “it is an abuse of discretion to deny leave 
to amend where the opposing party was not misled or prejudiced by the amendment.” (Kittredge 
Sports Co. v. Super. Ct. (1989) 213 Cal.App.3d 1045, 1048.) A party opposing amendment must 
demonstrate that permitting the amendment will cause it to suffer prejudice. (Rickley v. 
Goodfriend (2013) 212 Cal.App.4th 1136, 1159; see also Mesler v. Bragg Mgmt. Co. (1985) 39 
Cal.3d 290, 296-297.) 

Prejudice exists where the amendment would impinge a party’s ability to effectively 
defend itself at trial. (Estate of Murphy (1978) 82 Cal.App.3d 304, 311 [with “the jury in the box” 
and “the trial ready to proceed,” proposed amendment opened up entirely new field of inquiry 
without any satisfactory explanation as to why this major change in point of attack had not been 
made long before trial; further, there was no opportunity for parties to conduct any discovery]; 
see also Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 486-487 [amendment 
proposed on the eve of trial and would not permit defendant sufficient time to discover or 
depose the witnesses who would support the new allegations or to marshal evidence to oppose 
the claim]; P&D Consultants, Inc. v. City of Carlsbad (2010) 190 Cal.App.4th 1332, 1345 
[amendment not sought until after trial readiness conference].) 

In all of these cases, prejudice to the opposing party was found due to the extreme 
proximity of trial. “Where the trial date is set, the jury is about to be impaneled, counsel, the 
parties, the trial court, and the witnesses have blocked the time, and the only way to avoid 
prejudice to the opposing party is to continue the trial date to allow further discovery, refusal of 
leave to amend cannot be an abuse of discretion.” (Magpali, supra, 48 Cal.App.4th at p. 488.) 
In the absence of prejudice, even unreasonable delay is insufficient to warrant denying a motion 
for leave to amend. (Kittredge Sports Co., supra, 213 Cal.App.3d at 1048.)  

Here, the trial is set for January of 2022, which is still months away. The opposition does 
not mention prejudice except in its citation to San Diego Gas & Electric Co. v. Superior Court 
(2007) 146 Cal.App.4th 1545, which is distinguishable from this case. In San Diego Gas & 
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Electric Co., the court addressed whether a new plaintiff could be added to the case after the 
running of the statute of limitations, not whether existing plaintiffs could assert a new legal 
theory. In any event, the appellate court remanded to the trial court to address equitable tolling. 
(Id. at 1553.) That holding does not stand for any prejudice in this matter. 

As to defendants’ arguments that the motion to amend should be denied based on 
futility, the Court declines to deny the motion on that basis. Consideration of the substantive 
merits should be addressed in future proceedings. (See Atkinson v. Elk Corp. (2003) 109 
Cal.App.4th 739, 760 [“we believe that the better course of action would have been to allow 
[the plaintiff] to amend the complaint and then let the parties test its legal sufficiency in other 
appropriate proceedings”].)  

Plaintiffs are advised to properly tab exhibits in future filings. (Cal. Rules of Court, 
Rule 3.1110(f); Local Rule 3.42(3).) 

 

  

 9.  TIME:  9:00   CASE#: MSC20-01187 
CASE NAME: LAMOBRUCO INC.  VS  KENNETH J. MARKEY 
HEARING ON MOTION TO COMPEL RESPONSES TO WRITTEN DISCOVERY & PROD. 
FILED BY KEVIN HAMILTON 
* TENTATIVE RULING: * 
 
Unopposed motion to compel plaintiff to provide written responses, without objections, 
to defendant’s first set of document demands, special interrogatories and form interrogatories is 
granted. Plaintiff is ordered to provide the discovery responses and related documents no later 
than October 15, 2021. Plaintiff is also ordered to pay defense counsel sanctions in the amount 
of $2,775.00 by the same date. 
 

  

10.  TIME:  9:00   CASE#: MSC20-01285 
CASE NAME: ANDERSON VS. WATERMARK PROPERTIES 
HEARING ON MOTION TO HAVE MATTERS DEEMED ADMITTED 
FILED BY JAYNELLE BELL, et al. 
* TENTATIVE RULING: * 
 
Unopposed motion to deem the third set of RFAs admitted against plaintiff is granted. 
 

  

11.  TIME:  9:00   CASE#: MSC20-01665 
CASE NAME: FENNER VS. TOLL BROTHERS, INC., 
HEARING ON MOTION TO DENY DEFENDANTS’ MOTION TO COMPEL 
ARBITRATION FILED BY JEROLD FENNER 
* TENTATIVE RULING: * 
 
Please see Line 12. 
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12.  TIME:  9:00   CASE#: MSC20-01665 
CASE NAME: FENNER VS. TOLL BROTHERS, INC., 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY TOLL BROTHERS, INC., et al. 
* TENTATIVE RULING: * 
 
Appearances required.  The parties shall advise the Court of the status of the settlement 
agreement discussed at the Case Management Conference on August 24, 2021. 

 

  

13.  TIME:  9:00   CASE#: MSC20-01810 
CASE NAME: ALAMILLO VS. ALAMILLO REBAR 
HEARING ON MOTION TO EXTEND TIME LIMIT OF PLAINTIFF’S DEPOSITION 
FILED BY PACIFIC STEEL 
* TENTATIVE RULING: * 
 
Pacific Steel’s motion to extend the time limit to depose plaintiff is denied without prejudice. 
The court will require the motion to first be heard through the Discovery Facilitator program.  
 
Plaintiff’s request for sanctions is denied. The local rule does not clearly delineate that such 
motions must first be heard by a Discovery Facilitator. 
 
The parties are advised that any future discovery motions will likely entail the parties being sent 
to a Discovery Referee at their mutual expense. The court may also consider whether the case 
should be designated as complex. 

 

  

14.  TIME:  9:00   CASE#: MSC21-00077 
CASE NAME: PANJABI VS. SAN RAMON 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGS. (SET 1) 
FILED BY SAN RAMON VALLEY FIRE PROTECTION DISTRICT 
* TENTATIVE RULING: * 
 
The motion will be heard on September 29, 2021 at 9:00 a.m. 
 

  

15.  TIME:  9:00   CASE#: MSC21-00077 
CASE NAME: PANJABI VS. SAN RAMON 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY SAN RAMON VALLEY FIRE PROTECTION DISTRICT 
* TENTATIVE RULING: * 
 
See Line 14. 
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16.  TIME:  9:00   CASE#: MSC21-00991 
CASE NAME: MEIER VS. US BANK 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFFS COMPLAINT 
FILED BY U.S. BANK N.A. 
* TENTATIVE RULING: * 
 
          Defendants’ motion to strike is granted, without leave to amend. 
 
          Pursuant to Code of Civil Procedure sections 435 and 436, Defendants move to strike the 
following from the Complaint’s prayer for relief: 

1. Paragraph 1—“punitive damages” 
2. Paragraphs 26 and 27 –“abusive and oppressive conduct” 
3. Paragraph 6—“For punitive damages according to proof at trial.” 

 
 Defendants move to strike on the ground there are no allegations to support punitive 
damages. Plaintiff must plead and prove the facts that Defendant acted “willfully,” “despicably” 
and in “conscious disregard” of the rights of others. (College Hospital Inc. v. Superior 
Court (1994) 8 Cal.4th 704, 713.)  Plaintiff does not detail how a credit bid was oppressive, 
fraudulent or malicious.  Also, as Defendant is a corporate entity, there is a heightened 
requirement for punitive damages.  (Civil. Code § 3294(b).)  Plaintiff failed to allege any 
operative facts that an officer, director, or managing agent ratified the alleged abusive, 
malicious, or fraudulent conduct. 
 
 Plaintiff argues, in opposition, that the complaint alleges Defendants knew that they did 
not have an original Note. The allegations show the Defendants were, at the very least, in 
reckless disregard of the fact that they did not have an original Note. 
 
 In order to state a prima facie claim for punitive damages, a complaint must set forth the 
elements as stated in the general punitive damage statute, Civil Code section 3294.  These 
statutory elements include allegations that the defendant has been guilty of oppression, fraud or 
malice. (Civ. Code, § 3294, subd. (a).) (Turman v. Turning Point of Central California, 
Inc. (2010) 191 Cal.App.4th 53, 63.)  
 
 “‘Malice’ ” is defined in the statute as conduct “intended by the defendant to cause injury 
to the plaintiff or despicable conduct which is carried on by the defendant with a willful and 
conscious disregard of the rights or safety of others.” (Civ. Code, § 3294, subd. (c)(1); 
see College Hospital, supra, 8 Cal.4th at p. 725.) 
 
  “‘Oppression’ means despicable conduct that subjects a person to cruel and unjust 
hardship in conscious disregard of that person's rights.” (Civ. Code, § 3294, subd. (c)(2).)  
 
 “‘Fraud’ ” is “an intentional misrepresentation, deceit, or concealment of a material fact 
known to the defendant with the intention on the part of the defendant of thereby depriving a 
person of property or legal rights or otherwise causing injury.” (Civ. Code, § 3294, subd. (c)(3).) 
 
(Turman v. Turning Point of Central California, Inc. (2010) 191 Cal.App.4th 53, 63.) 
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 The complaint does not allege facts to support punitive damages.  The motion to strike is 
granted without leave to amend. 

 

  

17.  TIME:  9:00   CASE#: MSC21-00991 
CASE NAME: MEIER VS. US BANK 
HEARING ON MOTION TO CONSOLIDATE CASE MSC21-00991 WITH MS21-0090 
FILED BY CAROL MEIER 
* TENTATIVE RULING: * 
 
 Pursuant to CCP § 1048, Plaintiff brought a motion to consolidate MS21-0090 

(an unlawful detainer action against Carol and Martin Meier) with lead case, MSC21-00991 

(an unlimited case) Carol Meier has brought against Defendant US Bank, NA as Legal Title 

Trustee for Truman 2016 SC6 Title Trust and Attorney Lender Services.   

 After issuance of the tentative ruling granting the motion to consolidate, the parties 

appeared telephonically to argue on August 25, 2021.  After oral argument, the Court took the 

matter under submission, permitting the parties to submit further briefing on the amount of 

monthly payments.  On September 3, 2021, the Court granted the motion to consolidate, with 

the monthly amount of payment by Plaintiff to be determined at the September 22, 2021 

hearing.    

 Defendants submitted supplemental briefing proposing a monthly amount of $3,850 per 

month based on the Declaration of Ann Beetham, an experienced real estate agent.  Ms. 

Beetham reported that properties within a two-mile radius of the subject property rent for $6,500 

a month at the high end with a low of $2,470 a month.  The comparable properties are based on 

3 bedrooms, whereas the subject property has four, including the converted garage.  (Beetham 

Decl., ¶10.) Rent for single family homes in the vicinity of the subject property, average $3,500 

to $4,100 per month. (Beetham Decl., ¶11.) 

 Defendants object to monthly payments to the extent the parties would be considered to 

form a landlord/tenant relationship.  Defendants request the Court clarify that monthly payment 

is only a condition of granting the motion to consolidate. Additionally, Defendants renews its 

opposition that Plaintiff must post a bond as a condition of consolidation or stay of the UD 

action.  Defendants also request that payments be made payable to the Defendants’ counsel’s 

Client Trust Account. 

 Plaintiff’s supplemental briefing suggested a monthly payment of $3,000.  In the 

Unlawful Detainer action filed by U.S. Bank, it claimed that the fair market value for use and 

occupancy was $100.00 per day.  Plaintiff submits the declaration of Chuck Barberini, a licensed 

real estate broker, working in the Walnut Creek area.  In his opinion, the subject property is in 

very poor condition and below the market standards. He agrees with the range stated in 

Beetham’s declaration, but opines that the subject property should be on the lowest range 

suggested by Beetham.   
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 The Court’s ruling is as follows: 

 As a condition of consolidating this unlimited action with the unlawful detainer, Plaintiff is 

ordered to pay a monthly payment of $3,000 per month. No bond is required. The purpose of 

the payment procedure is to protect the property owner, who is being denied the right to a 

summary remedy provided by the unlawful detainer procedure.  The payments in no way create 

a landlord/tenant relationship between the parties. 

 Pursuant to Code of Civil Procedure § 1170.5, payment shall be made either to the Court 

or into an escrow account.  The Court would prefer that an escrow account be utilized. 

Payments are due on the first of month, no grace period.  Plaintiff shall pay for the month of 

September and October on October 1, 2021.  If Plaintiff fails to make a payment ordered by the 

court, trial of the unlawful detainer action shall be held within 15 days of the date payment was 

due.  (CCP § 1170.5(d).) 

 

 Defendant’s Request for Judicial Notice 

 The unopposed request is granted.  The Court takes judicial notice of the court orders 

and recorded documents.  As to the remaining documents, the Court takes judicial notice of the 

existence of the documents, not the truth of matters asserted therein. 

 

  

18.  TIME:  9:00   CASE#: MSC21-00991 
CASE NAME: MEIER VS. US BANK 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY U.S. BANK N.A. 
 * TENTATIVE RULING: * 
 
 Defendants U.S. Bank, as Legal Title Trustee for Truman 2016 SC6 Title Trust and 

Attorney Lender Services’ demurrer to the complaint is sustained with leave to amend. 

 Plaintiffs shall file and serve an amended complaint on or before October 13, 2021. 

Background 

 On or about March 30, 2006, Plaintiff Carol Meier, a married woman, obtained a 

mortgage loan in the amount of $600,000, secured by the property located at 61 Rudgear Drive, 

in Walnut Creek.  Plaintiff allegedly defaulted on the loan on February 1, 2010. Defendant 

Attorney Lenders Services, Inc. was appointed as Trustee for the sale.   

 On April 15, 2021, Defendant Attorney Lender Services conducted the Trustee’s sale.  

At the auction, the Property was sold for $950,000 by credit bid from US Bank as Legal Title 

Trustee for the Truman Trust.  The Trustee’s Deed Upon Sale was recorded on May 3, 2021.   

  Prior to the sale, Plaintiff filed for Chapter 13 Bankruptcy in 2011.  US Bank’s relief from 

automatic stay was granted.  In November 2014, Plaintiff filed a second Chapter 13 Bankruptcy, 
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which was dismissed three weeks later. In October 2016, Plaintiff filed a third Chapter 13 

Bankruptcy. In September 2018, Plaintiff filed Chapter 11 Bankruptcy.  Plaintiff filed her fifth 

bankruptcy under Chapter 13 in August 2020. 

 Plaintiff filed this action alleging US Bank as Trustee for Truman Trust did not have 

actual possession of the original Note on the day of the foreclosure sale.  Therefore, US Bank 

was not the “present beneficiary” and thus not entitled to make a credit bid.  

Demurrer 

  Defendants demur to all of Plaintiff’s causes of action in the complaint on the ground 

each cause of action is barred by the doctrine of res judicata and does not state facts sufficient 

to constitute a cause of action.  (CCP § 430.10(e) and (f).) Defendants argue that all causes of 

action in the complaint (Wrongful Foreclosure, Cancelation of Instruments, Violation of 

Rosenthal Act) are based on Plaintiff’s allegations that Truman (US Bank for Truman Trust) was 

not the “present beneficiary” of the Loan at the time of foreclosure sale and was not entitled to 

make a credit bid. Defendants argue that Truman’s (US Bank) authority to foreclose was already 

confirmed in prior legal proceedings brought by Plaintiff.  Therefore, Plaintiff’s claims are barred 

by the doctrine of res judicata. 

As generally understood, ‘[t]he doctrine of res judicata gives certain conclusive 
effect to a former judgment in subsequent litigation involving the same 
controversy.’ [Citation.] The doctrine ‘has a double aspect.’ [Citation.] ‘In its 
primary aspect,’ commonly known as claim preclusion, it ‘operates as a bar to the 
maintenance of a second suit between the same parties on the same cause of 
action. [Citation.]’ [Citation.] ‘In its secondary aspect,’ commonly known as 
collateral estoppel, ‘[t]he prior judgment … “operates” ’ in ‘a second suit … based 
on a different cause of action … “as an estoppel or conclusive adjudication as to 
such issues in the second action as were actually litigated and determined in the 
first action.” [Citation.]’ [Citation.]”  

(Boeken v. Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 797.) 

“‘The prerequisite elements for applying the doctrine to either an entire cause of action or 

one or more issues are the same: (1) A claim or issue raised in the present action is identical to 

a claim or issue litigated in a prior proceeding; (2) the prior proceeding resulted in a final 

judgment on the merits; and (3) the party against whom the doctrine is being asserted was a 

party or in privity with a party to the prior proceeding. [Citations.]’ [Citation.]”  (Boeken v. Philip 

Morris USA, Inc. (2010) 48 Cal.4th 788, 797.) 

According to Defendants, Plaintiff’s argument that Truman was not the “present 

beneficiary” is based on Plaintiff’s contention that her loan was not properly transferred to 

Truman. Defendants assert Plaintiff’s prior bankruptcies litigated this very issue.  “To determine 

whether two proceedings involve identical causes of action for purposes of claim preclusion, 

California courts have ‘consistently applied the ‘primary rights’ theory.’” (Boeken v. Philip Morris 

USA, Inc. (2010) 48 Cal.4th 788, 797.) “[T]he ‘cause of action’ is based upon the harm suffered, 

as opposed to the particular theory asserted by the litigant. [Citation.] Even where there are 
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multiple legal theories upon which recovery might be predicated, one injury gives rise to only 

one claim for relief.”  (Boeken v. Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 798.) 

Defendants argue Plaintiff seeks redress for the same primary right that she asserted in 

her prior bankruptcy cases. The bankruptcy cases involved Truman, or parties with whom 

Truman was in privity.  In Plaintiff’s 2011 bankruptcy case, Plaintiff objected to US Bank’s proof 

of claim and argued the loan was not properly assigned and transferred to US Bank. The 

bankruptcy court granted US Bank relief from the automatic stay.   

In Plaintiff’s 2018 bankruptcy, Plaintiff opposed Truman’s motion for relief from the 

automatic stay, arguing there were serious issues related to the assignment and Truman’s 

standing.  The bankruptcy court rejected the argument and granted relief from the automatic 

stay.   

In the 2020 bankruptcy, Plaintiff filed an objection to Truman’s claim, arguing the loan 

had not been properly transferred and assigned to Truman.  The bankruptcy court overruled the 

objection.  Plaintiff appealed to the BAP for the Ninth Circuit, which affirmed the lower 

bankruptcy court, finding that any securitization of Plaintiff’s Note did not affect Truman’s 

standing. “The federal rule, applicable to matters decided in bankruptcy [citation], is that a 

judgment or order, once rendered, is final for purposes of res judicata until reversed on appeal 

or modified or set aside in the court of rendition. [Citations.]”   (Nathanson v. Hecker (2002) 99 

Cal.App.4th 1158, 1163.)   

Defendants argue that in this present action, Plaintiff seeks to relitigate Truman’s 

standing and authority to foreclose under the Deed of Trust. Alternatively, Defendants argue the 

doctrine of collateral estoppel or issue preclusion precludes Plaintiff from raising the issue of 

Truman’s authority to foreclose on the Property.   

In the Opposition, Plaintiff argues the bankruptcy court orders are not res judicata.  

This action is not about the right of any particular entity to initiate foreclosure, it is solely about 

whether Defendant US Bank had the right to make a credit bid at the Trustee’s sale.  All the 

references made in the demurrer concerned the right to foreclose. 

Plaintiff argues that possession of the Note as of the date of the filing of the claim in 

bankruptcy proceeding in 2020 has no relevance to whether Defendant US Bank (Truman) had 

possession of the true Original Note at the time of foreclosure. Plaintiff argues that because 

Defendants made multiple contradictory statement under oath in court documents, they must 

prove that they owned and possessed the original Note on the day of the foreclosure sale.   

The BAP (Bankruptcy Appellate Panel) made it clear in its ruling that ownership of the 

Note was not relevant on the motion for relief from stay. Plaintiff argues that entitlement to 

enforce the Note was at issue in the bankruptcy proceeding.  The standard is very low for a 

relief from bankruptcy stay.  The creditor has to merely establish a colorable claim to enforce the 

right against property of the estate.   

 In the Reply, Defendants maintain that the right to proceed to foreclosure as the 

beneficiary has been decided.  The judicially noticeable documents submitted by Defendants 
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show that Truman received a valid assignment of the deed of trust, making it the present 

beneficiary under the statute at the time of the foreclosure. The argument that the Defendant 

Truman needed physical possession of the Note has been routinely rejected by California 

courts. (See Kalnoki v. First American Trustee Servicing Solutions LLC (2017) 8 Cal.App.5th 23, 

42.)  Moreover, Defendants argue the distinction Plaintiff is attempting to draw between an 

entity’s authority to foreclose and its authority to submit a credit bid is meaningless.   

 The Court finds that the doctrine of res judicata is not applicable to bar the claims in the 

complaint.  Particularly, the Court is concerned with the second prerequisite--A claim or 

issue raised in the present action is identical to a claim or issue litigated in a prior proceeding.  

Here, Plaintiff raises issues with US Bank’s authority to issue a credit bid at the foreclosure sale, 

which took place after the bankruptcy rulings, so the issue couldn’t possibly have been litigated 

in the prior proceedings.   

 While Defendant argues the distinction Plaintiff makes between the authority to foreclose 

and the authority to make a credit bid at the foreclosure sale is meaningless, the Court finds 

Plaintiff has a right to pursue whether the foreclosing entity making the credit bid was the 

present beneficiary.   “The statutory scheme governing nonjudicial foreclosure sales 

contemplates the submission of a credit bid by the beneficiary. Section 2924h, subdivision (b) 

provides that whereas other bidders must bring cash to the auction, ‘[t]he present beneficiary of 

the deed of trust under foreclosure shall have the right to offset his or her bid or bids only to the 

extent of the total amount due the beneficiary including the trustee's fees and expenses.’ In 

other words, the lender ‘is entitled to make a credit bid up to the amount of the outstanding 

indebtedness.’ [Citation.]” (Biancalana v. T.D. Service Co. (2013) 56 Cal.4th 807, 815-816.) 

The litigation in the bankruptcy actions did not concern whether US Bank had the right to make 

a creditor’s bid. 

First C/A (Wrongful Foreclosure) 

In addition to res judicata, Defendants also argue the First Cause of Action for Wrongful 

Foreclosure fails to state facts sufficient to constitute a cause of action.  “To obtain the equitable 

set-aside of a trustee's sale or maintain a wrongful foreclosure claim, a plaintiff must allege that 

(1) the defendants caused an illegal, fraudulent, or willfully oppressive sale of the property 

pursuant to a power of sale in a mortgage or deed of trust; (2) the plaintiff suffered prejudice or 

harm; and (3) the plaintiff tendered the amount of the secured indebtedness or was excused 

from tendering.”  (Chavez v. Indymac Mortgage Services (2013) 219 Cal.App.4th 1052, 1062.) 

 Here, Plaintiff has not alleged tender or an exception to the tender requirement. Plaintiff 

may argue that she is not required to tender the indebtedness because the Trustee’s Deed 

Upon Sale is void based on her argument that Truman did not possess the original Note at time 

of sale.  However, Defendants argue courts had held there is no legal basis for the claim that 

the foreclosing party must possess the original note.  (Kalnoki v. First American Trustee 

Servicing Solutions, LLC (2017) 8 Cal.App.5th 23, 42.)    Defendants have requested the Court 

to take judicial notice of documents that show a complete chain of assignments of Plaintiff’s 

Deed of Trust.   
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Moreover, Plaintiff has not alleged facts showing she suffered prejudice or harm as a 

result of irregularities or illegalities in the foreclosure sale.  Defendants point out in the Reply 

that the Opposition failed to address this point.   

The demurrer to the First Cause of Action is sustained, with leave to amend.  Plaintiff 

failed to allege tender or an exception to the tender requirement.  Plaintiff also failed to allege 

harm as a result of the irregularities.   

Second C/A (Cancelation of Instruments) 

In the Second Cause of Action for Cancelation of Instruments, Plaintiff asks the Court to 

cancel the recorded Trustee’s Deed Upon Sale because Truman was not entitled to make a 

credit bid.  “‘To prevail on a claim to cancel an instrument, a plaintiff must prove (1) the 

instrument is void or voidable due to, for example, fraud, and (2) there is a reasonable 

apprehension of serious injury including pecuniary loss or the prejudicial alteration of one's 

position. [Citation.]’ [Citation.]” (Thompson v. Ioane (2017) 11 Cal.App.5th 1180, 1193-1194.)   

Defendant argues the complaint does not state any credible allegations that Trustee’s 

Deed Upon Sale is void or voidable.  Plaintiff cannot show that Truman was not the deed of trust 

beneficiary at the time of the sale.   

The demurrer is sustained with leave to amend.  Plaintiff’s allegations lack facts showing 

the Trustee’s Deed Upon Sale is void.  Plaintiff’s complaint contains speculation based on the 

fact that certain allonges were not included in documents provided to Plaintiff, therefore 

Defendants were not the owner of the Note. This is conclusory and involves a great deal of 

speculation. There are no factual allegations demonstrating Defendant was not the owner or 

possessor of the Note at the time the credit bid was made at the foreclosure sale. 

The demurrer is sustained with leave to amend. 

Third C/A (Violation of the Rosenthal Act) 

Finally, in the Third Cause of Action for Violation of the Rosenthal Act (Civil Code 

§ 1788, et seq.) Plaintiff alleges Defendants violated the Act when Truman made a credit bid at 

the foreclosure sale and when the Trustee accepted Truman’s credit bid.   Defendants demur on 

the ground Plaintiff fails to allege which provision of the Act was allegedly violated.  Also, 

Plaintiff does not allege facts to show Defendants are “debt collectors” within the confines of 

Civil Code § 1788.2.  Finally, Attorney Lender Services, as Trustee for the foreclosure sale, is 

not subject to the Rosenthal Act. Also, the Trustee’s conduct was privileged.    

In opposition to the demurrer, Plaintiff argues that US Bank violated the Rosenthal Act 

by engaging in abusive and oppressive conduct.  US Bank made a credit bid when it was not 

the present beneficiary on the date of the Trustee’s sale.  Attorney Lender Services (ALS) 

accepted the credit bid in violation of the Act. Plaintiff further argues that consumer debt 

includes a mortgage debt.   

   As to the acts of the Trustee ALS being privileged, Plaintiff argues that she makes no 

complaints about ALS’s conduct of mailing, publishing and delivery of notices, which is 
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considered privileged communication under the qualified common-interest privilege.  (Civil Code 

§ 2924(d).) Plaintiff argues her complaint falls outside of this privilege.     

In the Reply, Defendants point out that the privilege afforded trustees extends to 

accepting the creditor’s bid.  Civil Code § 2924(d)(2) and (3) which provide:   

All of the following shall constitute privileged communications pursuant to Section 
47: 
(2) Performance of the procedures set forth in this article. 
(3) Performance of the functions and procedures set forth in this article if those 
functions and procedures are necessary to carry out the duties described in 
Sections 729.040, 729.050, and 729.080 of the Code of Civil Procedure. 

 

           The demurrer is sustained with leave to amend. Plaintiff has not alleged the particular 

sections of the Act violated by Defendants’ making and accepting of the creditor’s bid at the 

foreclosure sale. Nor has Plaintiff alleged facts showing ALS’ conduct fell outside the privilege in 

stated Civil Code § 2924(d). 

Defendant’s Request for Judicial Notice 

 The unopposed request is granted.  The Court takes judicial notice of the court orders 

and recorded documents.  As to the remaining documents, the Court takes judicial notice of the 

existence of the documents, not the truth of matters asserted therein. 

 

  

19.  TIME:  9:00   CASE#: MSC21-00991 
CASE NAME: MEIER VS. US BANK 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY U.S. BANK N.A. 
* TENTATIVE RULING: * 
 
 Pursuant to CCP § 405.30, Defendants bring this motion to expunge the lis pendens 
recorded by Plaintiff regarding the subject property, 61 Rudgear Drive, Walnut Creek. The 
motion is granted. 
 
 “[A]n order expunging the notice is intended to remove an encumbrance, and to enable 
the record owner to deal with his property as though no notice of lis pendens has been filed.”  
(Ranchito Ownership Co. v. Superior Court (1982) 130 Cal.App.3d 764, 770.) The court may 
order the lis pendens expunged if: (1) the court finds that the pleading on which the notice is 
based does not contain a real property claim. (Cal. Code Civ. Proc. § 405.31); (2) if the court 
finds that the claimant has not established by a preponderance of the evidence the probable 
validity of the real property claim. (Cal. Code Civ. Proc. § 405.32); and (3) the court finds that 
the real property claim has probable validity, but adequate relief can be secured to the claimant 
by the giving of an undertaking. (Cal. Code Civ. Proc. § 405.33.)   
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 “[Code of Civil Procedure] Section 405.4 defines a ‘Real property claim’ as ‘the cause or 
causes of action in a pleading which would, if meritorious, affect (a) title to, or the right to 
possession of, specific real property ….’” (Kirkeby v. Superior Court (2004) 33 Cal.4th 642, 647.)  
“Unlike most other motions, when a motion to expunge is brought, the burden is on the party 
opposing the motion to show the existence of a real property claim. (See § 405.30.)”  (Kirkeby v. 
Superior Court (2004) 33 Cal.4th 642, 647.) 
 
 Here, Defendants argue there is no viable “real property claim” implicated in this action.  
The only claims brought that could affect title are Plaintiff’s claim for wrongful foreclosure and 
cancelation of instruments.  As discussed in the demurrer, Defendants argue Plaintiff seeks 
redress for the same primary right she asserted in her bankruptcy cases.  The claims are barred 
by res judicata.  Furthermore, Plaintiff has not alleged tender or exception to the tender 
requirement to support the wrongful foreclosure claim. Also, Plaintiff failed to allege facts 
showing she would suffer harm if the Trustee’s Deed Upon Sale was left outstanding.  
 
  To avoid a motion to expunge under CCP § 405.32, the burden is on the lis pendens 
claimant (Plaintiff) to establish the “probable validity” of the real property claim “by a 
preponderance of the evidence.” (CCP § 405.32.) “‘Probable validity,’ with respect to a real 
property claim, means that it is more likely than not that the claimant will obtain a judgment 
against the defendant on the claim.” (CCP § 405.3.)  Even if the Court finds that the real 
property claim has probable validity, it may grant an expungement if adequate relief can be 
secured to the claimant by the giving of an undertaking. (Cal. Code Civ. Proc. § 405.33.) 
 
 Here, Plaintiff argues the real property claims have merit and raise the same arguments 
that Defendant was not the present beneficiary at the time of the foreclosure because Defendant 
US Bank was not in possession of the original Note at the time it made the creditor’s bid. 
Plaintiff argues the claims are not barred by res judicata. 
 
 Although the Court, in ruling on the demurrer, declined to find the claims were barred 
by res judicata, the claims suffered other defects and the demurrer was sustained with leave 
to amend.   
 
 On this motion to expunge, Plaintiff has not met her burden of demonstrating, by a 
preponderance of evidence, the likelihood of prevailing on the real property claims.  Plaintiff 
essentially argues Defendant US Bank was not entitled to make a credit bid because it was not 
in possession of the original Note at the time the credit bid was made at the foreclosure sale. 
Plaintiff’s evidence is that allonges were missing from the documents provided to her.  On the 
other hand, Defendant’s request the Court to take judicial notice of documents that establish the 
chain of assignments and show Truman was indeed the beneficiary of Plaintiff’s deed of trust as 
time of the foreclosure sale.  
 
 The court in Kalnoki v. First American Trustee Servicing Solutions, LLC (2017) 8 
Cal.App.5th 23, 42, cites to repeated instances where the court rejected the argument that the 
beneficiary must have physical possession of the original note to foreclose. Plaintiff attempts to 
make a distinction between a “beneficiary” who initiates foreclosure and “present beneficiary” 
entitled to make a credit bid, arguing the present beneficiary must have physical possession of 
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the Note.  Plaintiff has cited no case law supporting this distinction.  Plaintiff has not 
demonstrated a probable validity of her real property claims.  The motion to expunge is granted. 
 
  Defendants seek attorney fees pursuant to CCP § 405.38.  Defendants seek to recover 
$2,340.00 in attorney’s fees for having to bring this motion.  (Declaration of Jana Logan, ¶¶3, 4.)  
CCP § 405.38 provides: “The court shall direct that the party prevailing on any motion under this 
chapter be awarded the reasonable attorney’s fees and costs of making or opposing the motion 
unless the court finds that the other party acted with substantial justification or that other 
circumstances make the imposition of attorney’s fees and costs unjust.” 
 
 The request for attorney’s fees in the amount of $2,340.00 is granted. 
  
Defendant’s Request for Judicial Notice 
 
 The unopposed request is granted.  The Court takes judicial notice of the court orders 
and recorded documents.  As to the remaining documents, the Court takes judicial notice of the 
existence of the documents, not the truth of matters asserted therein. 

 

 

20.  TIME:  9:00   CASE#: MSC21-01227 
CASE NAME: RAMOS VS. ATHENE ANNUITY 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
FILED BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
Continued by stipulation to October 13, 2021, at 9:00 a.m., in Department 21. 
 

  

21.  TIME:  9:00   CASE#: MSC21-01227 
CASE NAME: RAMOS VS. ATHENE ANNUITY 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CLEAR RECON CORP. 
* TENTATIVE RULING: * 
 
The hearing on the demurrer is dropped from calendar as moot.  Defendant Clear Recon. Corp. 
has filed a declaration of non-monetary status, and plaintiffs have agreed not to contest that 
declaration.  (See Civ. Code, § 2924l.) 
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22.  TIME:  9:00   CASE#: MSC21-01275 
CASE NAME: MCCREARY VS. WILMINGTON TRUST 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY CHERYL McCREARY 
* TENTATIVE RULING: * 
 
Plaintiff attorney’s motion to be relieved as counsel is granted. The court will sign 
the order provided. 

 

  

23.  TIME:  9:00   CASE#: MSN20-1785 
CASE NAME: A. STEELE  VS.  M. STEELE 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY MELISSA STEELE 
* TENTATIVE RULING: * 
 
Vacated by settlement. 
 

  

24.  TIME:  9:00   CASE#: MSN21-1017 
CASE NAME: SILVERT VS. BORDIGIONI 
HEARING ON MOTION FOR ORDER FIXING ATTORNEY FEES 
FILED BY CHERNA SILVERT 
* TENTATIVE RULING: * 
 
Unopposed motion awarding plaintiffs’ attorney fees as prevailing parties is granted. See CCP 
1032(a)(4), CC 1717. The court orders defendant to pay plaintiffs’ counsel $3,600 is fees/costs 
no later than October 30, 2021. 

 

  

25.  TIME:  9:00   CASE#: MSN21-1155 
CASE NAME: ZICHERMAN VS. CCC ANIMAL SERVICES 
HEARING ON DEMURRER TO PETITION of ZICHERMAN 
FILED BY BETH WARD, COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 
 The petition is denied.  Respondent County of Contra Costa shall prepare a proposed 

judgment of dismissal, separate from any formal order on the petition, and shall submit that 

proposed judgment to petitioners for approval as to form.  The basis for this ruling is as follows. 

 A. Statutory Basis. 

 Petitioners bring a petition for a writ of administrative mandamus.  (Code Civ. Proc., 

§ 1094.5.)  In the alternative, petitioners seek a “trial de novo.”  (Gov. Code, § 53069.4.) 
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 The Court finds that the trial de novo procedure is not applicable, because petitioners 

have not demonstrated that they have had to pay “an administrative fine or penalty.”  (Gov. 

Code, § 53069.4, subd. (a).)  Petitioners cite no legal authority supporting the proposition that 

the assessments at issue here constitute a fine or penalty: the $ 200.00 application fee, 

the $ 300.00 annual permit fee, or the charge of $170.00 for boarding petitioners’ dog during 

quarantine.  Accordingly, the Court will address only petitioners’ administrative mandamus 

theory. 

 B. Parties. 

 The Court deems the petition to be amended so that the only respondent is the County 

of Contra Costa, which has already made a voluntary appearance.  (Respondents’ 

Memorandum, filed on 7-28-21, p. 6, fn. 1.)  Requesting that petitioners file a formal amendment 

would serve no practical purpose. 

 C. Procedural Posture. 

 The Court deems the document labeled “Petition,” filed on June 30, 2021, to be the 

functional equivalent of a petition for a writ of administrative mandamus, even though the 

document is not in pleading form.  The Court further deems respondent County’s “demurrer” to 

be an invitation for the Court to decide the petition on the merits.  Finally, while neither side has 

formally designated an administrative record, and while petitioners did not consecutively 

paginate the documents submitted with their petition for ease of reference, the Court deems the 

“Transcript” and “Exhibits” lodged on June 30, 2021, to be the functional equivalent of an 

administrative record.  The Court notes that the transcript appears to have at least some gaps, 

where a response is recited without the corresponding question, but neither side has raised an 

issue as to the adequacy of the transcript for purposes of this proceeding. 

The Court requests that petitioners tab their exhibits in any future filings. 

 D. Standard of Review. 

 Petitioners have not persuaded the Court that the designation of a dog as a potentially 

dangerous animal substantially affects a fundamental vested right.  (Cf. Nahrstedt v. Lakeside 

Village Condominium Assn. (1994) 8 Cal.4th 361, 388 [no constitutional privacy right to keep pet 

in condominium].)  Accordingly, the hearing officer’s determination must be upheld if it is 

supported by substantial evidence.  (See Zuniga v. County of San Mateo Dep't of Health Servs. 

(1990) 218 Cal.App.3d 1521, 1531 [substantial evidence standard applied to determination that 

puppies were “dangerous animals” for purposes of county ordinance].)  The substantial 

evidence standard has been summarized as follows: 

Under this standard, the trial court will affirm the administrative decision if it is 

supported by substantial evidence from a review of the entire record, resolving all 

reasonable doubts in favor of the findings and decision.  (Committee to Save the 

Hollywoodland Specific Plan v. City of Los Angeles (2008) 161 Cal.App.4th 1168, 

1182 [74 Cal. Rptr. 3d 665] (Committee to Save Hollywoodland).)  The court 

must “accept all evidence which supports the successful party, disregard the 
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contrary evidence, and draw all reasonable inferences to uphold the 

[administrative decision]. [Citation.]  Credibility is an issue of fact for the finder of 

fact to resolve [citation], and the testimony of a single witness, even that of a 

party, is sufficient to provide substantial evidence to support a finding of fact 

[citation].”  (Doe v. Regents of University of California (2016) 5 Cal.App.5th 1055, 

1074 [210 Cal. Rptr. 3d 479] (Doe).)  Issues of law related to the administrative 

decision, such as interpretation of statutes and regulations, are addressed de 

novo by the court.  (Hoitt v. Department of Rehabilitation (2012) 207 Cal.App.4th 

513, 522 [143 Cal. Rptr. 3d 461].)  Under this “deferential” standard, the court 

presumes the correctness of the administrative ruling.  (Patterson Flying Service 

v. Department of Pesticide Regulation (2008) 161 Cal.App.4th 411, 419 [74 Cal. 

Rptr. 3d 290] (Patterson Flying Service); see also Doe, supra, at p. 1073 

[substantial evidence standard is “extremely deferential standard of review”].) 

(M.N. v. Morgan Hill Unified School Dist. (2018) 20 Cal.App.5th 607, 616.) 

 E. The Administrative Hearing. 

  E-1. Respondent’s Evidence. 

 At the hearing, respondent County presented oral testimony, documentary evidence, and 

digital evidence.  Respondent also presented a recorded statement from the second bite victim.  

This evidence is summarized at pages 3-5 of the hearing officer’s proposed decision.  

(Petitioners’ Exhibit “E”.) 

  E-2. Petitioners’ Evidence. 

 At the hearing, petitioners presented the following documentary evidence: 

 Two photographs of petitioners’ child interacting with petitioners’ dog. 
(Petitioners’ Exhibits “A” and “B”.) 
 

 The resume of Robert H. Brandau, a self-described “Dog Bite Expert.”  
(Exh. “C”.) 
 

 An unsigned, one-page letter from the CEO of a business called “Doggy Style,” 
who offered her “endorsement” of petitioners’ dog as being of “good character.”  
(Exh. “D”.) 

 
Petitioner Zicherman also presented his own testimony, the testimony of Mr. Brandau, and the 

testimony of several officers called as hostile witnesses. 

 Mr. Brandau was petitioners’ primary witness.  (Transcript, pp. 47-63.)   He testified that 

petitioners’ dog was “provoked” when the delivery drivers attempted to deliver packages to 

plaintiffs, and that the dog’s response — biting the drivers — was “not disproportionate to this 

level of provocation.”  To the contrary, “the dog was justified in nipping that delivery man, to 

chase them back out of the gate.” 
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Mr. Brandau further opined that petitioners’ dog is not dangerous because such biting 

was “what we could expect of a dog.”  Mr. Brandau elaborated that such conduct is just “what 

came natural,” as is the case with “wolves in the wild.”  The implied premise here is apparent, 

if counter-intuitive: petitioners apparently believe that respondent County cannot reasonably set 

a higher standard for the behavior of neighborhood pets than might be expected of “wolves 

in the wild.”  In fact, Mr. Brandau went so far as to suggested that petitioners’ dog should be 

rewarded for its behavior: 

Q. Is there anything else you’d like to add Mr. Brandau? 

A. Other than the fact when it comes to a dog being locked in a fenced in 

area and a stranger enters the property unannounced, this is what we could 

expect of the dog.  This behavior does not qualify as a potentially dangerous or 

especially does not qualify as a dangerous dog. 

 Argos did what came natural.  There is no other evidence that this dog 

displays aggression anywhere else in any other circumstances.  This is a 

behavior that we would expect of the dog.  In fact, there would be times where 

Argos would be rewarded for this [i.e., for biting delivery drivers], good boy.  

[Emphasis added.] 

 That’s what we have a dog for, to protect our home.  That’s the whole 

nature of having a pet dog.  I just wanted to put that in. 

(Transcript, p. 56.) 

Finally, Mr. Brandau offered his opinion that the delivery drivers’ experience of being 

attacked and bitten by a large pit bull was not significant because the drivers were adults,  

because one was “a big guy,” and because neither required a trip to a hospital emergency room.  

Mr. Brandau conceded that the experience might have been more noteworthy — i.e., 

respondent County might have been justified in determining that petitioners’ dog is at least a 

potentially dangerous animal — if the drivers had experienced “eviscerations,” or if they had 

been “completely disfigured forever.” 

 F. Analysis. 

  F-1. Summary. 

 The Court finds that the hearing officer’s determination is supported by substantial 

evidence.  (See M.N., supra, 20 Cal.App.5th at 616.)  The petition is denied on this ground. 

  F-2. Respondent County’s Evidence. 

 The Court agrees with respondent County’s arguments, as stated in respondent’s 

opening and reply memoranda, that respondent’s evidence was admissible under California 

administrative law.  (Evid. Code, § 1280.  See Mohilef v. Janovici (1996) 51 Cal.App.4th 267, 

294.)  The Court finds that this evidence was substantial, was competently presented by 

respondent County, was carefully considered by the hearing officer, and would have supported 
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the hearing officer’s findings even if the Court were applying the less deferential independent 

judgment standard of review. 

  F-3. Petitioners’ Evidence. 

The Governing Ordinance 

 A dog is “potentially dangerous” if it “when unprovoked, bites a person causing an injury 

that is not a ‘severe injury.’”  (County Ordinance, § 416-18.202, subd. (b).)  The factors to be 

considered in whether a dog was provoked include the following: 

(1) Whether an injury to a person by the animal was caused or contributed to 

by the actions of that person, including acts of physical abuse, tormenting, 

teasing, or assaulting the animal. 

[ … ] 

(4) Whether a person injured by the animal had gained uninvited and 

unauthorized entry onto fenced or indoor property of the animal’s owner 

or keeper.  As used in this section, “unauthorized entry” does not include 

entry into a fenced residential front yard unless the yard is locked or 

posted to prohibit entry.  [Emphasis added.] 

(Ibid.) 

Mr. Brandau’s Testimony 

 The fatal problem with Mr. Brandau’s testimony, the reason why it does not support 

overturning the hearing officer’s decision, is that Mr. Brandau was using a concept of 

provocation that had nothing to do with the language of the governing ordinance.  Thus, Mr. 

Brandau was led to testify as follows: 

Q. …  In your experience, is provocation a behavioral term of art? 

A. Provocation is a great defense for dog bite cases.  It comes up often that 

the victim would have provoked the dog.  ... 

Q. In the animal behavior world, what does provocation mean? 

A. Well, that’s when something would cause the animal to be afraid in such a 

way that it would be wanting to defend itself or run away. 

Q. Provocation doesn’t have to do with external human things like signs or 

gates.  Is that correct? 

A. What do you mean. 

Q. Well, a dog does not know about a beware of dog sign, correct? 

A. Correct.  Yes. 
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Q. It just knows what its territory is. 

A. Yes, absolutely.  Obviously the territorial drive’s been very well 

documented.  Especially, in wolves in the wild.  [Emphasis added.]  

We know that dogs will establish a possessive behavior over a particular 

territory or location. 

(Transcript, pp. 50-51.) 

 Thus, Mr. Brandau testified that the delivery drivers “provoked” petitioners’ dog simply by 

entering an unlocked front yard to deliver a package.  This is not the kind of provocation 

contemplated by the ordinance, which instead references “acts of physical abuse, tormenting, 

teasing, or assaulting the animal.” 

 Further, Mr. Brandau testified that provocation “does not have to do with external human 

things like signs or gates.”  This ignores the ordinance’s definition of “unauthorized entry,” which 

expressly “does not include entry into a fenced residential front yard unless the yard is locked or 

posted to prohibit entry.” 

 Mr. Brandau’s testimony that the behavior of domestic pets should be judged by the 

standard of what would provoke “wolves in the wild” borders on the frivolous.  While such 

testimony may be, as Mr. Brandau cheerfully mentioned, “a great defense for dog bite cases” in 

his home state of New Jersey, it is of no substantial weight in the case at bar.  Respondent 

County was not required to wait for “eviscerations,” or for an unprovoked attack on a 

neighborhood child, to take the precautionary step of requiring that petitioners’ dog be registered 

as a potentially dangerous animal following two unprovoked attacks. 

Other Evidence 

 Petitioners’ remaining evidence is weak and unpersuasive.  There are photographs of 

petitioners’ dog not biting petitioners’ child in two situations.  While these photographs might be 

somewhat reassuring to those of petitioners’ friends who are willing to let their infants sleep on 

the floor next to a pit bull, or to let their toddlers lead a pit bull on a leash in a park, they are not 

of much comfort to delivery drivers tasked with fulfilling petitioners’ purchase orders, or just 

delivering petitioners’ mail. 

As for the letter from the CEO of Doggy Style, it is not clear how an “endorsement” of the 

“good character” of petitioners’ dog could have been helpful in making the specific determination 

that the hearing officer was required to make.  Further, Ms. Vaughn appeared to believe that the 

question before the hearing officer was whether petitioners’ dog was “vicious,” and not whether 

it was “potentially dangerous” within the meaning of the County ordinance.  Ms. Vaughn 

concluded her unsigned letter as follows: “Deeming [Argos] a vicious dog would be an egregious 

misrepresentation of his character.”  (Petitioners’ Exhibit “D”.) 

G. Conclusion. 

This entire proceeding was the product of petitioners’ neglect.  A County ordinance 

requires dog owners to “at all times prevent the dog from (1) biting or physically harassing a 
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person engaged in a lawful act, and (2) interfering with the lawful use of public or private 

property.”  (§ 416-18.204.)  Yet petitioners, knowing that their dog had just bitten a delivery 

driver in March 2021, allowed the dog free access to the front yard of their new home in May 

2021, without locking the yard’s gate or even putting up a warning sign.  Fortunately for 

petitioners, even though the second driver was physically harassed while engaged in the lawful 

act of delivering a package, that driver was not seriously injured, and so petitioners’ neglect did 

not result in their dog being euthanized. 

 Petitioners, however, have not been willing to take responsibility for their own conduct.  
The result has been an extraordinary waste of both County resources and judicial resources, at 
a time when all levels and all branches of government are strained to the limit by multiple crises, 
including the Covid 19 pandemic.  The Court finds this regrettable, and sincerely hopes that this 
ruling is the end of the matter. 

 

 

 


